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RECOMVENDATI ON FOR DI SPOSI TI ON

APPEARANCES: XXXXXX, for the Taxpayer.

SYNOPSI S: This case involves XXXXX, a conpany that conducted carrier
operations by hauling | cads of goods in vehicles wupon the highways of
Illinois during the audit period.

On April 7, 1990, the Departnent of Revenue (hereinafter "Departnent")
i ssued Notice of Tax Liability (NTL) XXXXX for Illinois Special Fuel Use
Tax for the period of July 1, 1986, through June 30, 1989, in the amount of
$166, 139.51 inclusive of tax, penalty and interest. The Department issued
the NTL following an audit it perfornmed upon taxpayer, and the adjusted
liability is based upon changes the Departnent nade in the quarterly fue
tax returns (IDR-280's) filed. These changes result fromthe Depart nment
Revenue Auditor's adjustnment of the amounts of total "everywhere" m | eage,
Illinois mles, total "everywhere" special fuel and Illinois tax paid fue
reported by taxpayer on IDR-280 lines 1, 2, 4 and 7a, because such reported
anounts represented data from the taxpayer's operation of two axle units

during the period of July 1, 1986 through Septenber 30, 1987.



The taxpayer having nade a tinely protest of the NTL, a hearing was
schedul ed by the Departnent in this matter. Before the hearing, taxpayer,
t hrough counsel, and the Departnent agreed the issues would be submtted
upon the filing of a stipulated record. It was also agreed that taxpayer
would furnish a Brief and Argunent to support its position in this cause,
which was thereafter filed. The convening of a formal hearing was wai ved
and no wtnesses were called to testify. By stipulation the follow ng
docunments were admtted into evidence:

EXH BIT 1 Notice of Tax Liability XXXXX issued April 7, 1990.

EXH BIT 2 Correction of Returns or Determ nati on of Tax Due dated
Decenber 28, 1989, which reflects the tax assessed.

EXH BIT 3 Audit Report and Rel ated Wrkpapers.

EXH BIT 4 Protest filed by Taxpayer, dated April 26, 1990,
i ncluding all exhibits thereto.

Ref unds were paid by the Departnment to taxpayer because the Mtor Fue
Tax Law, Ill. Rev. Stat. ch. 120, par. 417 et seq.l1l provided that a
purchaser of notor fuel could obtain a refund under certain circunstances,
i ncl uding when a notor carrier operated "commercial notor vehicles" upon
the highways of Illinois and qualified pursuant to information filed on its
quarterly fuel tax returns. One of the issues herein is whether taxpayer's
two axle tractors were classified as "commercial notor vehicles" during the
audit liability periods and if they were not, did this preclude taxpayer
fromusing their operating data (i.e. mleage and fuel) on their filed
returns to obtain refunds. The auditor recalculated the tax due after
subtracting taxpayer's two axle unit information fromthe fuel tax returns.
Because the tax due exceeded the anount the Departnent had refunded, the
excess was established as liability.

The second issue is the effective date of Public Act 85-340.
Regarding this issue, the parties have heretofore stipulated that any

conmput ati onal i npact resulting from the conmerci al not or vehicl e



definitional change in P.A 85-340 wll occur as of Septenber 10, 1987.

After reviewing the exhibits and carefully considering all matters of
record, | recommend the unresolved issue be decided in favor of the
Depart nment .

FI NDI NGS OF FACT:

1. The Departnment Revenue Auditor exan ned source docunents
i ncluding fuel and oil reports w thdrawal records, state fuel spreadsheets,
fuel inventory system transaction summaries and general commodities
docunents to determ ne the accuracy of the information reported by taxpayer
on its special fuel use tax returns. Stipulation, Ex. No. 3

2. Over 96% of the truck tractor units operated by taxpayer during
the audit period had | ess than three axles. Stipulation, Ex. No. 3

3. Taxpayer maintains several Illinois bulk fuel storage |ocations
fromwhich it nakes withdrawals to fuel its fleet of vehicles. Stipulation,
Ex. No. 3

4. Virtually all the fuel consuned by taxpayer's vehicles are
withdrawals fromits own bulk storage, with only mnor anmounts of fuel
purchased on the road at filling stations or truck stops. Stipulation, Ex.
No. 3

5. Illinois paid taxpayer the follow ng refund anmounts pursuant to

al | eged over paynents of special fuel use tax reported on its fuel tax

returns:
Quarter Anpunt Warrant #
86/ 3 $ 9,706. 40 XXXXXX
86/ 4 $25, 120. 36 XXXXXX
87/ 1 $22, 336. 89 XXXXXX
87/ 2 $ 7,146.18 XXXXXX
87/ 3 $15, 580. 03 XXXXXX

Stipulation, Ex. No. 3, 4
CONCLUSI ONS OF LAW By Stipulation, the parties agreed to admt into

the record the Departnent's corrected return in this matter. Ex. No. 2 It



is well settled under Illinois case |aw that once the auditor's corrected
return is introduced into evidence at an administrative hearing proceedi ng
before the Departnent, the prima facie case of the Departnment is
established and the burden then shifts to the taxpayer to establish by
conpetent docunentary evidence through its books and records that the
corrected return is not correct. Copilevitz v Departnment of Revenue, 41
I11.2d 154 (1968); Fillichio v Departnent of Revenue, 15 IIl.2d 327 (1959).
However, the prima facie correctness standard does not apply if the
taxpayer shows that the Departnent's preparation of the corrected return
did not neet a mninumstandard of reasonableness, (Clark Gl & Refining
Corp. v. Johnson, 154 IIl.App. 3d 773, 784 (1987)), and this 1is, in
essence, what the taxpayer raises here through its argunent that the
auditor msinterpreted the |aw

After considering the argunents raised, | cannot agree wth the
contention that XXXXX does not owe the special fuel use tax included in the
i nstant assessnent.

Section 1.17 of the MFTL, |ILCS 505/1.17, defines a "Motor Carrier" to
mean:

any person who operates or causes to be operated any
commercial motor vehicle on any highway wthin this State."
(emphasi s added)

The statutory definition of conmmercial notor vehicle as found in II1.
Rev. Stat., ch. 120, par 417.16 between July 1, 1986 and Septenber 10, 1987
was:

(J1.16. "Commercial notor vehicle" means any truck, road tractor,

or truck tractor with 3 or nore axles, and any passenger notor
vehicle that has seats for nore than 12 passengers, that s
propell ed by special fuel, except for notor vehicles operated by
this State or the United States, and school buses, and commerci al
nmot or vehicles owned by a manufacturer or dealer and held for
sal e, even though incidentally nopved or operated on the highway
or used for purposes of testing, denopbnstrating or delivery and
commercial nmotor vehicles operated solely within this State for
which all notor fuel is purchased wthin this State. (enphasis
added)



Public Act 85-340 anended this provision, so that it read as follows:
"Commercial nmotor vehicle" neans any truck wth nore than 2
axles, road tractor, or truck tractor, and any passenger notor
vehicle that has seats for nore than 20 passengers, except for
notor vehicles operated by this State or the United States, and
school buses, and commerci al nmot or vehicl es owned by a
manuf acturer or deal er and held for sal e, even t hough
incidentally noved or operated on the highway or wused for
pur poses of testing, denmponstrating or delivery and comrercial
nmot or vehicles operated solely wthin this state for which al
notor fuel is purchased within this State." (enphasis added)

Prior to the 1982 amendnent (P.A. 82-1009) the definition began by
saying "comrercial notor vehicle" meant "any truck, road tractor, or truck
tractor conbination (enphasis added) with 3 or nore axles ..." The 1982
definition change, which excluded the word "conbination”, nmeant the truck
tractors with less than three axles, such as those operated by taxpayer,
were not wthin the definition and this was true even when it pulled a
trailor so that the resulting conbination contained three or nore axles.
Thus the 1982 definition change left XXXXX outside the statutory
provi si ons.

Because two axle truck tractors were not "conmmercial notor vehicles"
between July 1, 1986 and Septenber 10, 1987 as acknow edged by the taxpayer
(Brief, p. 8), it was outside the statutory definition of a notor carrier
for the non-commercial vehicles it was operating, and these tw axle
tractor units conprised the vast majority of its fleet.

Havi ng established that taxpayer's two axle tractor units were not
"commercial nmotor vehicles", | nust exam ne the effect this has upon the
taxpayer having used its two axle units' data to obtain refunds. Taxpayer
argues that because it operated sone three axle wunit comrercial notor
vehicles during the audit period, it is entitled to keep the refunds paid
toit by the State of Illinois during the liability quarters (86/3 through

87/3) that are the result of data reported on its returns attributable to

its operation of tw axle tractor units. However, upon my exam nation of



the applicable statutory |anguage, | cannot agree.
During the audit period, Section 13a of the MFTL (Ill. Rev. Stat. ch
120, par. 429a, now recodified as 35 |ILCS 505/13a) inposed a tax on the use
of special fuel upon the highways of Illinois by commercial notor vehicles.
Sections 13a.1 and 13a.2 (Ill. Rev. Stat. ch. 120, pars. 429al and

429a2) required a notor <carrier to pay the tax and nmaintain records to

support the nunber of mles travel ed and anbunt of fuel used upon Illinois
hi ghways.
Section 13a.3 of the MTL (IIl. Rev. Stat. ch 120, par. 429a3) which

contained reporting requirenents for notor carriers,2 stated in pertinent
part:

Every notor carrier who operates in Illinois shall, on or before
the last day of the nonth next succeeding any cal endar quarter,
file with the Department a report, in such formas the Departnent
may by rule or regulation prescribe, setting forth a statenment of
the nunmber of mles traveled in this State during the previous
cal endar quarter, the nunber of gallons of special fuel consuned
on the highways of this State during the previous calendar
quarter, the nunber of gallons of special fuel purchased within
this State during said previous calendar quarter, and which may
i ncl ude both gallons of fuel purchased and mles operated that
were unavailable for the 2 imedi ately precedi ng cal endar quarter
reports, upon which a tax was paid under this Act, and such other
information as the Departnment nmy reasonably require. (enphasis
added)

A notor carrier who purchases special fuel in this State who pays
a tax thereon under any section of the Mtor Fuel Tax Law ot her
than Sections 13a, 13a.1, 13a.2 and 13a. 3, and who does not apply
for a refund under Section 13 of the Mdtor Fuel Tax Law, shal

receive a gallon for gallon credit against his liability under

Sections 13a, 13a.1, 13a.2 and 13a.3 hereof. The rate under
Section 2 of this Act shall apply to each gallon of special fue
used by such notor carrier on the highways of Illinois during the
previ ous cal endar quarter in excess of the special fuel purchased
inlllinois during such previous calendar quarter. (enphasis
added)

Thus the statutory paynment and recordkeeping requirenents of Sections
13a.1 and 13a.2 were specifically applied and limted to "notor carriers”
as were the cited reporting requirenments in Section 13a.3. This means that

the taxpayer herein was not required or authorized to report its non-



commercial nmotor vehicle data on its Section 13a.3 quarterly fuel use tax
reports because its operation of these two axle tractor units was not
activity of a notor carrier. As the Section 13a.3 "gallon for gallon
credit” was only authorized to be taken by a "motor carrier" against
liability under Sections 13a, 13a.1l, 13a.2 and 13a.3, the taxpayer, for the
96% portion of its fleet that were not commerical vehicles, cannot use the
quarterly fuel tax report to apply for and receive a refund of fuel tax
when there was no liability originally established against it for these
vehicles as a notor carrier pursuant to statutory provisions.

Therefore | cannot agree with the taxpayer's contention (Brief, p. 6)
that the refund is not limted to fuel consuned by "conmmercial notor
vehicles", and | find it was proper for the auditor to exclude the non-
comrercial notor vehicle data in her adjustnments to the filed fuel tax
reports. | further find, therefore, that her preparation of the corrected
return met a mninum standard of reasonabl eness.

The record makes it clear that taxpayer maintained several bulk fue
storage locations in Illinois (Brief, p. 2), and the auditor's exam nation

of fuel usage by the tandem axle units revealed only bul k w thdrawal s and

no on-the-road purchases of fuel. Counsel asserts it is the policy of
t axpayer to " pay any Illinois fuel taxes owed at the tine they issue
fuel from their own fuel reserves.” Brief, p. 2. Wile taxpayer, as a
licensed Illinois notor fuel supplier holding Supplier License #S-00064,

was filing nonthly supplier returns on which it was paying tax on its bulk
fuel withdrawals, it was only paying the part (a) portion of the special
fuel tax, as found in subsection (1) of Section 13(a), which is the same
basic notor fuel tax inposed in Section 23 of the MFTL that a supplier nust
pay under Section 5a4 of the MFTL. Because the part (b) portion of the
special fuel wuse tax (Section 13a (2)) was not being paid, to allowthis

Taxpayer to receive a "refund" for it would constitute a paynment not



aut hori zed or intended by the General Assenbly.

Because the tax nust be reported as liability under the statute, and
actually paid, | cannot grant Taxpayer's request for approval of refund
credits whose disall owance conprise the liability in the contested NITL

Anot her issue in this cause concerns the effective date of Public Act
85- 340. As noted above, the parties have heretofore agreed that the
effective date of this amendnment is Septenber 10, 1987. Thus the parties
have agreed that the taxpayer's two axle units were "comrercial notor
vehi cl es"” during Septenber 10 through Septenber 30, 1987. | recommend the
assessnent be reduced by a tax anmount of $4,526.00, which is the
proportional amount of the 1987 third quarter corrected return liability
attributable to the Septenmber 10-30 tine frame. After this adjustnent, |
recommend the assessment stand as issued.

Rel ative to the request of Taxpayer for abatenent of penalty in this
case, | nmust note that nmy limted authority to reconmmend delinquency
assessnent penalty reductions does not include this deficiency situation.

RECOMVENDATI ON: Based upon the aforenentioned findings of fact and
concl usi ons of | aw, I  reconmmend the Departnment reduce NIL XXXXX as
i ndi cated and issue a final assessnent.

Karl W Betz
Adm ni strative Law Judge

1. Hereinafter the "M-TL". | use the Ill. Rev. Stat. cite to chapter 120
because that was the statutory citation in effect during the audit
time period. This statute was subsequently recodified and the current
citation is 35 ILCS 505/1 et seq.

2. See the definition of notor carrier on page 4.

3. I1l. Rev. Stat. ch. 120, par. 418, now 35 | LCS 505/ 2.

4, I1l. Rev. Stat. ch. 120, par 42l1a, now 35 | LCS 505/ 5a.



